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“[J]uries will often benefit from
assistance as they sort reliable
[eyewitness identification]
testimony from unreliable
testimony.”
State v. Clopten, 2009 UT 84, ¶17

The topics covered in the Long
instruction or eyewitness expert
testimony “are often beyond the
common knowledge of ordinary
jurors and usually cannot be
effectively elicited through crossexamination alone.”
State v. Clopten, 2009 UT 84, ¶32

How did counsel educate the jury about mistaken identification?

Cautionary Jury Instruction:
Long Instruction

Eyewitness Identification
Expert Witness

Cautionary Jury Instruction:
Long Instruction

Long Instruction – Pre-Nov. 1, 2019:
“In cases where the defense does not
call an eyewitness expert, … the trial
judge must provide a cautionary
instruction if one is requested by the
defense and eyewitness identification
is a ‘central issue.’”
State v. Clopten, 2009 UT 84, ¶34

Long Instruction – Pre-Nov. 1, 2019:
“In cases where the defense does not
call an eyewitness expert, … the trial
judge must provide a cautionary
instruction if one is requested by the
defense and eyewitness identification
is a ‘central issue.’”
State v. Clopten, 2009 UT 84, ¶34

Long Instruction – Pre-Nov. 1, 2019:
“In cases where the defense does not
call an eyewitness expert, … the trial
judge must provide a cautionary
instruction if one is requested by the
defense and eyewitness identification
is a ‘central issue.’”
State v. Clopten, 2009 UT 84, ¶34

Long Instruction – Post-Nov. 1, 2019:
“When the court admits eyewitness
identification evidence, the court may,
and shall if requested, instruct the jury
consistent with the factors in subsections
(b) and (c) [reliability factors] and other
relevant considerations.”
Utah R.Evid. 617(f)

Long Instruction – Post-Nov. 1, 2019:
“When the court admits eyewitness
identification evidence, the court may,
and shall if requested, instruct the jury
consistent with the factors in subsections
(b) and (c) [reliability factors] and other
relevant considerations.”
Utah R.Evid. 617(f)

Long Instruction – Post-Nov. 1, 2019:
“When the court admits eyewitness
identification evidence, the court may,
and shall if requested, instruct the jury
consistent with the factors in subsections
(b) and (c) [reliability factors] and other
relevant considerations.”
Utah R.Evid. 617(f)

“[T]he National Academies of
Science (NAS) report recommends
both expert testimony and jury
instructions.”
Utah R. Evid. 617, 2019 Advisory Committee Note (emphasis added)

When …

… is eyewitness
identification a
central issue?
State v. Clopten, 2009 UT 84, ¶34

… has the
court admitted
eyewitness
identification
evidence?
Utah R.Evid. 617(f)

Utah Court of
Appeals Opinions
State v. Snyder,
932 P.2d 120 (Utah
Ct. App. 1997)



“Defendant clearly was entitled
to a cautionary eyewitness
instruction.” “Defense counsel’s
cross-examination of the two girls
focused primarily on their ability
to recognize defendant as the
perpetrator.”

Utah Court of
Appeals Opinions
State v. Robertson,
2005 UT App 419



The witnesses’ identification “was
in no way central to the issue of
whether [defendant] was guilty
of aggravated burglary.”
Defendant’s identity “was not in
dispute. “At most, their testimony
was corroborative of the victim’s
testimony that [defendant] cut
him with a knife.”

Utah Court of
Appeals Opinions
State v. Pascual,
804 P.2d 553 (Utah
Ct. App. 1991)



This case is distinguishable from
Long because “[t]he requested
cautionary instruction in the
present case goes to eyewitness
testimony as to circumstances,
not identification.” Defendant
admitted identity. His defense
was that “he swung his shotgun
at [victim] because [victim] had
a knife, and the gun accidentally
discharged.”

Utah Court of Appeals Opinions
State v. Bowdrey, 2019 UT App 3


“[R]eal-time observation[s]” fall “in a
different category than [those]
contemplated in Long” because
“eyewitness identification based on
memory is the key factor in Long.”



Cert. denied, 440 P.3d 693 (Utah 2019)

Utah Court of Appeals Opinions
State v. Bowdrey, 2019 UT App 3


“[R]eal-time observation[s]” fall “in a
different category than [those]
contemplated in Long” because
“eyewitness identification based on
memory is the key factor in Long.”



Cert. denied, 440 P.3d 693 (Utah 2019)

State v. Hunter, 2019 UT App 157


Hunter is not entitled to a Long instruction
because “the Officers’ contemporaneous
identification of Hunter was nearly
identical to the real-time identification …
in Bowdrey.” A “momentary shift in focus
… is not the type of memory-based
eyewitness identification that the Long
instruction addresses.”



Cert. granted, 456 P.3d 386 (Utah 2019)

Eyewitness Identification
Expert Witness

“Prior to Clopten, there was a ‘de facto
presumption against the admission of
eyewitness expert testimony,’ and
courts generally relied on jury
instructions to address this issue.”
State v. Guard, 2015 UT 96, ¶1

“[T]he testimony of a qualified expert
regarding factors that have been shown to
contribute to inaccurate eyewitness
identifications should be admitted
whenever it meets the requirements of rule
702 of the Utah Rules of Evidence.”
State v. Clopten, 2009 UT 84, ¶30

The rule 702 analysis should “result in the
liberal and routine admission of eyewitness
expert testimony, particularly in cases
where … eyewitnesses are identifying a
defendant not well known to them.”
State v. Clopten, 2009 UT 84, ¶30

“[T]he testimony of an eyewitness expert will
meet rule 702’s requirement to ‘assist the
trier of fact’” whenever “eyewitnesses are
identifying a stranger and … one or more
established factors affecting accuracy are
present.”
State v. Clopten, 2009 UT 84, ¶32

Reliability Factors
Rule 617(b): Estimator Variables


adequate opportunity to observe



attention impaired by weapon or distraction



capacity to observe, including physical and
mental acuity



awareness affected ability to perceive,
remember, and relate correctly



difference in race between witness and
suspect



time between observation and identification



failed to identify suspect or inconsistent



exposed to opinions, photographs, or other
information or influence



any other aspect of the identification shown
to affect reliability

Reliability Factors
Rule 617(b): Estimator Variables

Rule 617(c): System Variables



adequate opportunity to observe



not double blind



attention impaired by weapon or distraction



improper instructions



capacity to observe, including physical and
mental acuity



suggestive photo array, showup, or line up



suggestive procedures for photo array,
showup, or line up



improper documenting of witness’s response



any other relevant circumstance



awareness affected ability to perceive,
remember, and relate correctly



difference in race between witness and
suspect



time between observation and identification



failed to identify suspect or inconsistent



exposed to opinions, photographs, or other
information or influence



any other aspect of the identification shown
to affect reliability

The reliability factors are “exemplary”
—other factors exist in the literature
“[a]nd research in this field is ongoing.”
State v. Lujan, 2020 UT 5, ¶39; see Utah R. Evid. 617(b)(9), (c)(3)

What if the issue isn’t preserved?

Raising an unpreserved issue under
ineffective assistance of counsel:


Step 1: Deficient Performance


Must show that counsel’s conduct “fell below an objective standard of
reasonableness.” State v. Ray, 2020 UT 12, ¶33.



Reasonableness “must be judged ‘on the facts of the particular case,
viewed as of the time of counsel’s conduct.’” Id. ¶31.



“‘[W]hether a counsel’s actions can be considered strategic plays an
important role.’” For example, “[a]n objectively unreasonable strategy
will not suffice.” Id. ¶34 & n.7.



But the absence of “a purposeful strategy” does not end the analysis.
The court will ask whether performing a particular task “was sufficiently
important under the circumstances that counsel’s failure” to do so “fell
below an objective standard of reasonableness.” Id. ¶¶34-36.



See also State v. Gallegos, 2020 UT 19, ¶¶53-58.

Raising an unpreserved issue under
ineffective assistance of counsel:


Step 2: Prejudice


Must show “a reasonable likelihood of a more favorable outcome”
“absent the error.” State v. Hassan, 2004 UT 99, ¶10 (cleaned up).



Focus on the pervasive effect of the error.



Don’t have to show “the jury would have more likely than not” returned a
different verdict. Just show “a probability sufficient to undermine …
confidence in the outcome” by showing the effect was “‘pervasive.’”
State v. Hales, 2007 UT 14, ¶¶86,92.



Use “‘the totality of the evidence,’” and argue the errors affected “the
entire evidentiary picture.’” For example, argue the Long instruction or
eyewitness expert were crucial as they would have reflected on an
important witness’s credibility. Gregg v. State, 2012 UT 32, ¶¶21,26.

Utah Court of
Appeals Opinions
State v. Heywood,
2015 UT App 191



“Heywood's case is among those cases
‘in which a witness viewed the
perpetrator under such ideal conditions
that an expert would not be able to
identify factors that could have
contributed to a misidentification.’
Heywood's trial counsel could not have
rendered ineffective assistance by
failing to call an eyewitness expert
when few or none of the Clopten
factors were present in the case.”

Utah Court of
Appeals Opinions
State v. King,
2017 UT App 43



“[E]xpert testimony does not always
benefit the defendant. When the
factors that impact the reliability of
eyewitness testimony … weigh in favor
of a reliable identification, ‘expert
testimony actually makes jurors more
likely to convict.’ As a result, when an
eyewitness-identification expert’s
testimony is likely to reinforce the
credibility of identifications made by
eyewitnesses, declining to bring the
expert to the witness stand may be
sound trial strategy.” (citation omitted)

Utah Supreme
Court Opinions
State v. Maestas,
1999 UT 32



“[U]nless obvious tactical reasons exist to
for[]go an instruction, trial counsel faced with
… eyewitnesses who, with varying degrees of
certainty and consistency, all identify his
client as the perpetrator, should request a
cautionary eyewitness instruction.” Here,
counsel was ineffective for failing to request
a Long instruction. Seven eyewitnesses
identified defendant, but the other evidence
was not overwhelming, and the defense was
mistaken identification. Where “none of the
identifications … were impervious to attack,”
counsel should have done something “to
focus the jury’s attention on the limitations of
eyewitness identification.”

Utah Supreme
Court Opinions
State v. Maestas,
1999 UT 32



“[U]nless obvious tactical reasons exist to
for[]go an instruction, trial counsel faced with
… eyewitnesses who, with varying degrees of
certainty and consistency, all identify his
client as the perpetrator, should request a
cautionary eyewitness instruction.” Here,
counsel was ineffective for failing to request
a Long instruction. Seven eyewitnesses
identified defendant, but the other evidence
was not overwhelming, and the defense was
mistaken identification. Where “none of the
identifications … were impervious to attack,”
counsel should have done something “to
focus the jury’s attention on the limitations of
eyewitness identification.”

Do you need to do a 23B motion?

Consider doing a 23B motion if


You need to supplement the record with facts necessary to
demonstrate deficient performance or prejudice.



Knowing trial counsel’s subjective reasoning is important to
determining what a reasonable attorney would have done.



See State v. Gallegos, 2020 UT 19



Caution: The supreme court said in State v. Griffin, 2015 UT 18, that
you don’t need an affidavit from trial counsel. But the court of
appeals seems to be denying 23B motions if you don’t have an
affidavit from trial counsel.

What if the State presented an
eyewitness expert?

If the State presented an expert,
consider the following:




Can you challenge the State’s expert under rule 702?


Is the expert qualified under rule 702(a)?



Will the testimony be helpful to the jury?



Can you challenge the principles and methods under 702(b) or (c)?



Remember, you can’t just challenge the conclusion—you have to
challenge the principles and methods. State v. Clopten, 2015 UT 82, ¶51.



New case—Taylor v. University of Utah, 2020 UT 21: If the expert relies on
a logical deduction, it must be based on sufficient facts or data.

Should there have been a Long instruction?

Questions?
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