Either party (via petition) or court raises
issue of defendant’s competency. Court
stays criminal proceedings.

Competency to Stand Trial Process

Title 77, Chapter 15
i i Updated 7/6/22

[ Petition unopposed. ] [ Petition opposed by either party. ]

i

[ Court holds hearing on competency. ]

Competency Evaluation Factors

Per Subsection 77-15-5(5), a forensic evaluator shall consider and address the following
i i factors when determining competency:
Court finds bona fide doubt as to Court finds no bona fide doubt * The defenda'mt’s ability to: . . .
o rationally and factually understand the criminal proceedings against the
defendant’s competency. as to defendant’s competency.
defendant;
o consult with the defendant’s legal counsel with a reasonable degree of
i rational understanding in order to assist in the defense;
v o understand the charges or allegations against the defendant;
[ Criminal proceedings move forward. ] o communicate facts, events, and states of mind;
Court orders DHHS to have defendant evaluated by o understand the range of possible penalties associated with the charges or
forensic evaluator(s). Forensic evaluator provides - allegations against the defendant;
report to court within 30 days. Defendant held in same . o engage in reasoned choice of legal strategies and options;

custody or status as when evaluation was ordered. o understand the adversarial nature of the proceedings against the defendant;

o manifest behavior sufficient to allow the court to proceed; and

i o testify relevantly, if applicable;
e the impact of the mental disorder or intellectual disability, if any, on the nature and
quality of the defendant's relationship with counsel;

Court holds hearing on competency not less than 5 and not more

. . e if psychoactive medication is currently being administered:
than 15 days after court receives forensic evaluator report.

o whether the medication is necessary to maintain the defendant's

competency; and
i i o whether the medication may have an effect on the defendant's demeanor,
affect, and ability to participate in the proceedings; and
Court finds, by preponderance of Court finds, by preponderance of e whether the defendant is exhibiting false or exaggerated physical or psychological
evidence, defendant competent. evidence, defendant incompetent. symptoms relevant to the defendant's capacity to stand trial.
[ Criminal proceedings move forward. ] Defendant receives competency restoration

treatment. Process differs by offense class.
See table on next page for details.
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Competency Restoration Tracks by Offense Class

Class B/C Misdemeanor Class A Misdemeanor and 2"¢/3 Degree Felony Murder, Manslaughter, 1% Degree Felony
/A N
DHHS provides restoration treatment to defendant. Defendant committed to DHHS for restoration treatment. For 1 Process same as other felonies up until the review hearing following court :
Court may refer defendant to pretrial diversion services. misdemeanor, court may refer defendant to pretrial diversion services. | extension of DHHS commitment. Different steps are illustrated below. :
N y
i DHHS completes restoration screening and informs court of Court holds review hearing within 3 months of
Civil commitment proceedings Court releases defendant if not ’p ' g court determination to extend DHHS commitment.
will be initiated. restored to competency and more than defendant’s placement and restoration treatment program.
60 days have passed since adjudication. ¢ ¢ ¢
¢ . Defendant competent. Defendant incompetent.
Forensic evaluator completes progress toward competency
. . evaluation within 90 days after defendant is committed to DHHS.
Court may dismiss charges against ¢
defendant released under the ¢
above conditions. Criminal proceedings Court finds defendant is making
Within 15 days of receiving progress report, court move forward. reasonable progress towards
holds hearing to review competency. restoration and may extend

commitment for up to 9 months.

v

v v v

Defendant Defendant incompetent Defendant incompetent

competent. with substantial without a substantial [ Court holds review hearing. ]
¢ probability defendant probability defendant
will become competent will become competent ¢ ¢
Criminal in foreseeable future. in foreseeable future. [ Defendant competent. ] [ Defendant incompetent. ]
proceedings
move forward. ¢ ¢ ¢ ¢ ¢
dCofurtdmay orde'r Defendant re'leased frc')r'n Criminal proceedings If charged with murder, Defendant released
e er_1 ant remain DHHS-commltment. (EIVI| move forward. court may extend from DHHS. Civil
committed to DHHS. commitment proceedings restoration treatment commitment
¢ \ initiated within 7 days. for up to 24 months. proceedings initiated
N within 7 days.
Court holds review ¢
hearing within 3 months. ] ]
Y, Court holds review hearing at least annually.

v v

Defendant Defendant

v v

[ Defendant competent. ][ Defendant incompetent. ]

competent. incompetent.

I 7 I v v v

Criminal proceedings [ 24 months expired. ] [ 24 months not expired. ]
Criminal proceedings [ Defendant released. ] Defendant detained move forward.
move forward. pending civil ¢ ¢
commitment. [ Defendant released. ] Defendant detained

pending civil commitment.






